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EXECUTIVE SUMMARY

The US Congress is again considering opening
the Coastal Plain of the Arctic National Wildlife
Refuge to oil and gas drilling. The proposal
threatens to violate the internationally
recognized human rights to culture, subsistence,
health, and religion of the Gwich’in people of
northeastern Alaska and northwestern Canada.
Since time immemorial, the Gwich’in have
relied physically, culturally and spiritually on
the Porcupine Caribou Herd that calves each
spring on the Coastal Plain. The herd and its
birthing and nursery grounds are so significant
to the Gwich’in that they call the Coastal Plain
Ihik  Guats’'an Gwandaii  Goodlit, “The Sacred
Place Where All Life Begins.”

For the Gwich’in, a long-term decline in the
herd’s population or a major change in its
migration would be physically and culturally
devastating. For thousands of years, the
Gwich’in have relied on the caribou as their
primary food source, and despite the inroads of
modern civilization, that remains true today.
The caribou are also deeply intertwined with
Gwich’in culture—as Gwich’in leader Sarah
James has said, “The Gwich’in are caribou
people .... Our whole way of life as a people is
tied to the Porcupine caribou. It is in our
language, and our songs and stories.” Further
reductions in the size of the herd could make it
difficult or impossible for the Gwich’in to
continue the connection they have maintained
with the caribou for millennia.

The Coastal Plain, and in particular the so-
called “1002 area” that is the focus of the oil
exploration and development proposal, is vital
calving and post-calving habitat for the
Porcupine Caribou Herd. The area offers
nutritious vegetation during a vulnerable part
of the caribou’s life cycle, as well as protection
from predators and shelter from harassing
swarms of insects. Researchers have shown
that caribou calf survival rates drop
significantly when the herd is unable to calve
on the Coastal Plain; indeed, the drop in calf

survival rates is enough to stop herd growth or,
more importantly, to prevent the herd from
recovering from the current 15-year decline in
the herd’s population.

Research has shown that oil drilling activity in
critical caribou calving habitat, such as the
Coastal Plain, displaces female caribou and
calves, diminishing calf survival rates. For the
Porcupine, displacement from the best calving
grounds would be extremely damaging
because there are no alternatives that provide
the same essential protections, and the herd is
already in a population decline. The stress of
opening their prime calving and post-calving
grounds to oil exploration and development—
particularly when added to the current stress
on the herd brought on by global climate
change—will very likely lead to a long-term
decline in the herd.

International law requires the United States to
protect the fundamental human rights of Native
groups like the Gwich’in to culture and religion,
their own means of subsistence, and health.
International human rights tribunals have ruled
that governments are obligated to prevent
environmental harm that would undermine
these rights. For example, the United Nations’
Human Rights Committee held that a
government violated indigenous people’s rights
to culture and subsistence when it permitted oil
and gas development that would destroy the
people’s traditional hunting and trapping areas.

Because of the impact of drilling on the
Porcupine Caribou Herd, opening the Coastal
Plain of the Arctic National Wildlife Refuge
would deal a serious blow to the ability of the
Gwich’in to continue their subsistence culture
that is reliant on the Porcupine Caribou Herd.
Loss of this culture would violate the
internationally recognized human rights of the
Gwich’in to their own means of subsistence, to
culture, to health, and to religion.



The Coastal Plain is
critical to successful
calving and calf
survival of the
Porcupine River
Caribou Herd.
(Subhankar
Banerjee)

I HE [GWICH’IN] BELIEVE THAT A BIT OF HUMAN HEART IS IN EVERY
CARIBOU, AND THAT A BIT OF CARIBOU IS IN EVERY PERSON. ANY
THREAT TO THE ANIMAL IS A THREAT TO THE GWICH’IN. AS ONE GWICH’IN

WOMAN EXPLAINS:
THEM FOREVER.”

“THE CARIBOU ARE OUR LIFE.

WE MUST SAFEGUARD

“IT IS OUR BELIEF THAT THE FUTURE OF THE GWICH’IN AND THE FUTURE OF

THE CARIBOU ARE THE SAME.”

I. INTRODUCTION

To drilling proponents, it is the “1002 area.”
To the Gwich’in people, it is Izhik Guwats’an
Guwandaii  Goodlit, “The Sacred Place Where All
Life Begins.”> The Coastal Plain of the Arctic
National Wildlife Refuge, in particular the 1002
area, plays a critical role in the continued
physical and cultural survival of the Gwich’in,
one of the northernmost indigenous peoples in
North America. The connection between the
Gwich’in and the Coastal Plain of the Arctic
Refuge is the Porcupine Caribou Herd, which is
the primary food source for the Gwich’in and
the heart of their culture. The herd migrates
hundreds of miles each year to give birth to the

next generation of caribou in “The Sacred Place
Where All Life Begins”—possibly the only
place on earth that can sustain the herd’s
calving activities. A proposal under
consideration by the US Congress to open the
1002 area to oil exploration and development
threatens both the caribou and the Gwich’in

The Gwich’in live south of the Brooks Range
where their villages are strategically located
along the herd’s migration paths,® and they
depend on the herd for their essential physical,
cultural, social, economic and spiritual needs.*
As Gwich’in Darius Kassi explains,

I wouldn’t be sitting here talking to you
now if it wasn’t for Porcupine Caribou.
It’s our life. It is what we’ve lived for and
what all our life revolves around ....
Eighty percent plus of our diet is caribou
intake. It is important to our people. It is
not only important for food. It is
important for spiritual, cultural,
emotional and physical reasons. It is our
lifestyle—a lot of it rotates around the
caribou .... Idon’t think there are any
English words that can express how
important, all consuming, the protection
of this herd is.®



This report demonstrates that opening the
Coastal Plain of the Arctic National Wildlife
Refuge to oil drilling would severely harm the
health of the beleaguered Porcupine Caribou
Herd. According to one biologist, if the herd’s
numbers fall much further, “the Gwich’in may
have to consider cutting down on the 4000
animals they usually hunt in a year.”® The
harvest, so critical to Gwich’in physical and
cultural survival, would cease to provide a
reliable means of subsistence or to sustain the
way of life that has defined the Gwich’in
culture for millennia.

International law requires the United States to
protect indigenous peoples’ cultures,
subsistence, and ways of life as fundamental
aspects of human rights. Where these rights are
dependent on maintaining a healthy
environment, as they are for the Gwich’in,
governments are obliged to protect the
environment. The proposal being considered
by the US Congress to open the 1002 area of the
Coastal Plain to oil drilling would violate that

Primary Habitat of the
Porcuping Caribou Herd
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obligation, by putting the Porcupine Caribou
Herd—and the Gwich’in nation that depends

on it—at risk.

Gwich’in woman
with her baby
(Masako
Cordray)

The proposal
for oil
exploration
and
development
in the Arctic
Refuge
involves the
1002 area,
which is prime
calving and
post-calving
ground for the
Porcupine
Caribou Herd.
(Gwich’in
Steering
Committee)



In mythic times, it is said among the
Gwich’in, the people and the caribou
lived together in harmony. Eventually,
however, the people began to hunt the
caribou. But the bonds between the
hunter and the hunted only grew
stronger. For thousands of years, the
Gwich’in have depended on the animal
not only for food, shelter, tools, and
clothing but as a source of spirituality.
The [Gwich’in] believe that a bit of
human heart is in every caribou, and
that a bit of caribou is in every person.
Any threat to the animal is a threat to
the Gwich’in  As one Gwich’in woman
explains: “The Caribou are our life. We
must safeguard them forever.”®

The Gwich’in continue to use ceremonial songs
and dances to tell the creation story. “When the
dance is fulfilled, it is in essence a spiritual walk
between the two and the Gwich’in and caribou
are one again.”

The Gwich’in live in 15 villages in northeastern
Alaska and northwestern Canada: in Alaska,
these are Arctic Village, Venetie, Chalkyitsik,
Stevens Village, Birch Creek, Circle, Beaver,
Canyon, Eagle, and Fort Yukon; in Canada, they

The Gwich’in are caribou are Fort McPherson, Inuvik, Aklavik,
Tsiigehtchic (Arctic Red River), and Old Crow.!?
peOp|e The Gwich’in presently number 7,000 to 9,000

people.!! Western anthropological evidence
suggests that the Gwich’in have occupied their
ancestral lands and harvested caribou for more
than 20,000 years; the Gwich’in believe it has
been this way since time immemorial.'?

The Porcupine Caribou Herd is the central
food source for the Gwich’in people,'®
providing much of the protein for people in
these villages.!* Caribou is also the most
nutritious food available to the Gwich’in.’® In
the Prudhoe Bay area of Alaska’s North Slope,
where intensive oil development began in the

Gwich’in youth II. THE GWICH’IN RELY ON THE

perform the 1970s, the reduction of traditional subsistence
Caribou Skin Hut POrRcUPINE CARIBOU HERD FOR THEIR hunting due to disruption of food species led
Dance at the 2005 CULTURAL AND PHYSICAL SURVIVAL to an “increased incidence of cancer and

Gwich’in Gathering

in Fort Yukon. diabetes and disruption of traditional social
(Brooke Tone w o . systems.”® In the remote Gwich’in villages,
Boswell) The Gwich’in are caribou people .... Our caribou is also the most reliable long-term food

whole way of life as a people is tied to the
Porcupine caribou. It is in our language, and
our songs and stories.””

source, because other wild sources are less
dependable and groceries cost twice as much



as they do in the city.” Caribou is an essential
part of the Gwich’in diet.

In addition to food, the caribou have provided
the Gwich’in with medicine, clothing,
shelter, and various tools such as awls and
skin scrapers.!®

The caribou is also central to the culture and
spirituality of the Gwich’in:

Reliance on traditional and customary
use (now termed “subsistence”) of the
Porcupine Caribou Herd is a matter of
survival. Beyond the importance of our
basic needs, the caribou is central to our
traditional spirituality. Our songs and
dances tell of the relationship that we
have to the caribou. The caribou is a
part of us.”

When the herd nears a village on its annual
migration to the Coastal Plain, the entire
Gwich’in community prepares to harvest food
for the year. During the harvest, the Gwich’in
use their vast store of traditional knowledge
and take the opportunity to pass on that
knowledge along with Gwich’in cultural
values to the younger generation:

This is the time when the life lessons are
taught to the younger generation of the
Gwich’in people. The women and
grandmothers teach the younger
women and girls very important
traditional skills. The girls are taught
the proper names of the animal parts
and proper methods of taking care of
the meat. They also learn the

techniques of tanning the hides for
clothing, what part of the animal is used
for certain tools, such as needles, hooks,
tanning tools and sinew. The elder
women tell the younger ones of the
family lineage and ties .... It is an
important time of learning the functions
of the tribe.

The men and grandfathers teach the ...
hunting skills needed: the methods of
stalking and taking the animal, the
value of sharing what is taken, the

names and memory of the hunting lands
and lessons of timing. The young are
taught to handle the kill with great care
and respect, and to give proper thanks
to the Creator for the gift. This teaches
the young men of their responsibility to
the tribe as a provider.”

The connection between the Gwich’in and the
caribou continues today, as the Porcupine
Caribou Herd continues to provide the
Gwich’in with basic necessities:

Today, Gwich’in community members
continue to rely on the caribou to meet
both their subsistence and spiritual

needs. The hunting and distribution of

caribou meat also enhances their social James Gilbert with

interaction and cultural expression .... his granddaughter
. . . in Arctic Village.

Caribou skins are used for winter boots, (Robert Gildart)




care and respect

Young hunters look
for caribou. (Roy
Corral)

slippers, purses, bags, and other items
of Native dress. Bones continue to be
used as tools. Songs, stories, and
dances, old and new, reverberate
around the caribou further
strengthening Gwich’in cultural life.

The historical respect for the [caribou]
reflected in stories and legends included
the importance of using all parts of the
animal (avoiding waste), cooperation,
and sharing. This traditional caribou
management belief system has continued
into the present by legislating modern
game management practices among
themselves and through the
establishment of an International
Porcupine Caribou Commission.?

The significance of the Porcupine Caribou Herd
to the Gwich’in people of Alaska and Canada is
memorialized in an international Agreement on
the Conservation of the Porcupine Caribou Herd
(Porcupine Caribou Agreement).? The
agreement acknowledges that “generations [of]
certain people” rely on the Porcupine Caribou
Herd “to meet their nutritional, cultural and other
essential needs and will continue to do so in the
future.”® It also recognizes the importance of
Porcupine Caribou Herd habitat, aims to protect
subsistence uses of the herd, and “enables users
of Porcupine Caribou to participate in the
international co-ordination of the conservation of
the Porcupine Caribou Herd and its habitat.”
For these reasons, the governments of the United
States and Canada agreed that “the Porcupine
Caribou Herd, induding such areas as calving,




post-calving, migration, wintering and insect
relief habitat ... should be conserved according to
ecological principles and that actions for the
conservation of the Porcupine Caribou Herd that
result in the long-term detriment of other
indigenous species of wild fauna and flora should
be avoided.”® The two nations also agreed that
they “will take appropriate action to conserve the
Porcupine Caribou Herd and its habitat.””2

The Gwich’in have taken numerous steps to
protect the caribou. They were actively engaged
in the negotiations of a Porcupine Caribou
Management Agreement among Canadian
federal and provincial governments and tribal
councils.” In 1988, leaders from all the Gwich’in
villages gathered and reached an agreement in
their traditional way to protect the birthplace and
nursery grounds of the caribou by fighting
attempts to open the Coastal Plain to drilling.

The Gwich’in people’s thorough knowledge of
the herd makes them highly sensitive to changes
in herd biology, as demonstrated by the fact that
the Gwich’in of Old Crow, Canada, called off
their caribou hunt in 2000.* During that year,
deep and long-lasting snow prevented the
Porcupine Caribou Herd cows from reaching the
Coastal Plain in time to deliver their calves, and
Gwich’in people in Old Crow “reported that
calves a few days old were forced to swim the
mighty Porcupine River. Appalled, the Gwich’in
called off hunting for the season.”

In the words of Gwich’in elder Jonathon
Solomon of Fort Yukon, Alaska, “It is our belief
that the future of the Gwich’in and the future of
the Caribou are the same.”® Harm to the
Porcupine Caribou Herd is harm to the
Gwich’in culture and millennia-old way of life.

III. OiL DEVELOPMENT IN THE COASTAL
PLaiN WouLD SEVERELY HARM THE
PorcuprINE CARIBOU HERD

The 1002 area targeted for oil exploration and
development is irreplaceable calving and post-
calving habitat for the Porcupine Caribou
Herd. Dirilling in the area would leave the
herd without adequate habitat, almost certainly
leading to the long-term decline of the herd.

A majestic caribou
bull surveys his
surroundings.
(USFWS)

A. The calving grounds and insect relief
areas in the Coastal Plain are critical to the
Porcupine Caribou Herd

The Porcupine Caribou Herd is named for the
Porcupine River, which the herd crosses in
spring and fall during its annual migration.
The herd is one of four barren-ground caribou
herds in America’s Arctic. The herds are
distinguished from one another by their
spring calving grounds, and the Porcupine
herd’s calving ground is the “Sacred Place
Where Life Begins,” also known as the “1002
area” or, more broadly, the “Coastal Plain.”*
The herd currently numbers around 120,000
animals, but those numbers have been in
decline since 1989, when the herd numbered
nearly 180,000 animals.®

Of the four arctic barren-ground caribou
herds, the Porcupine herd has the lowest
capacity for growth.3* According to a study
by the US Geological Survey, this low
capacity for growth indicates that “the
Porcupine Caribou Herd has less capacity to
accommodate anthropogenic, biological, and
abiotic stresses than other Alaskan barren-
ground herds.”® For example, if everything
else remained the same, an approximate 4.6%
reduction in calf survival would be enough to
prevent Porcupine Caribou Herd growth
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Pregnant caribou
rely on specific
nutrients in cotton
grass, shown here
as ground cover, for
nursing new born
calves on the a
Coastal Plain.
(Subhankar
Banerjee)

under the best conditions observed to date or

to prevent recovery from the current
decline.* Other barren-ground herds could
continue to grow despite a similar reduction
in calf survival.

The Porcupine Caribou Herd likely selects the
1002 area as its calving grounds because the
area provides an optimal combination of
availability of high quality forage and insect
relief areas,” early snowmelt, and less dense
predator population.® The Coastal Plain is
“the most biologically productive part of the
Arctic Refuge for wildlife and is the center of
wildlife activity.”® The high quality forage
available on the Coastal Plain is crucial to the
reproductive health of the herd.® When they
arrive at the Coastal Plain
calving grounds in spring,
the female caribou have used
up nearly all of their body
fat reserves.?! Their
nutritional needs, however,
are highest during the weeks
during and immediately
after calving, and the high
quality forage available on
the Coastal Plain is thus
essential during this time.*

In a 1993 report, the International Porcupine
Caribou Board identified habitats critical to
the Porcupine Caribou Herd based on their
relationship with critical periods in the herd’s
life cycle.#* The report ranked the calving
period as the most important and vulnerable
in the herd’s life cycle, and identified the 1002
area as embracing the “majority of the
primary concentration area” of the herd
during this period.*

The report identified the time period
immediately after calving as another critical
period for the herd because of the high energy
demands of lactating females, and thus the
need for highly nutritious forage, and again
identified the 1002 area as the most important
place for the herd to be during this time.%®
The caribou cows rely upon the Coastal Plain
vegetation to store fat and protein for the next
winter and spring, during which these
resources will nourish first a new fetus and
then the calf.* Only well-fed cows can ensure
that calves survive and are fertile enough to
conceive the next generation.” “The size of
the calf in autumn is directly related to its size
at birth and to the mother’s size at the end of
June. This means that if the cows are in poor
condition when they provide milk to the
calves in June, there is litle opportunity for
the calves to compensate.”® The high quality
forage available on the Coastal Plain is
therefore absolutely critical to the long-term
health of the herd.

As the International Porcupine Caribou Board
report demonstrates, it is the 1002 area
specifically, not just the Coastal Plain in
general, that is critical to calf survival and thus
the long-term health of the herd. On the
Coastal Plain, the female caribou tend to calve
together in “concentrated calving areas,” and

The Porcupine Caribou Herd is
the central food source for the
Gwich’in people, providing
much of the protein for people
in these villages.



these occur mostly in the 1002 area.*” These
concentration areas have been “deemed to be
the most important calving areas because (1)
they support most of the parturient females
[those that are pregnant or accompanied by
very young calves®] and their calves, and (2)
they are the areas having the highest caribou
densities.” Studies have shown a
significantly higher rate of survival for calves
born in concentrated calving areas than for
those born in areas never used as a
concentrated area, likely due to the nutritious
forage and low predation risk.”> Researchers
believe that “this strong link between food for
cows and calf survival is the reason that
calving cows concentrate annually in the
region of most rapid plant growth” and why it
is so important to the continued productivity
of the herd that calving cows be able to freely
select the best calving grounds for the year.
Much of this important Porcupine caribou
land lies within the 1002 area that is targeted
for drilling. According to the International
Porcupine Caribou Board, areas of
concentrated calving use occupy virtually the
entire 1002 area.® As shown below in Part
IILB, oil development would likely displace
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caribou calving away from these critical areas.
The importance of the 1002 area is underscored
by the poor calf survival rate in the years the
herd has been unable to calve there. In 2000
and 2001 the Porcupine Caribou Herd females
were unable to reach the calving grounds due
to unusually late springs.® This resulted in a
much reduced calf survival rate for those
years: only about 60% of calves survived,
compared with a typical survival rate of 75%.%
Even with unrestricted access to the best
habitat for calving, an average of 25% of the
newborn calves die in their first month of life.>”
Fifty-two percent of this mortality is attributed
to birth defects and poor nutrition, while 48% is
due to predation.® If calving were to shift
away from the Coastal Plain and into the
foothills and mountains to the south, the
baseline mortality would likely increase not
only because of reduced access to the best
forage, but also because of higher predator
concentrations outside of the calving grounds.”

The 1002 area is critical not only to females
and their calves, but to the entire Porcupine
Caribou Herd. The area is predictably used
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The migration of
the Porcupine
Caribou Herd is one
of the largest and
most impressive
animal migrations
in North America,
covering hundreds
of miles each year.



critical

to calf survival

The Coastal Plain
provides critical
grazing habitat for

the Porcupine herd.

(Ken Whitten)
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postcalving season, even in years where a
lower percentage of the herd calves on the
Coastal Plain. One reason for this is that
the Coastal Plain provides important insect
relief habitat to the herd in the post-calving
period, before the herd moves inland during
the fall rut. Caribou must be able to obtain
relief from insects: “Insects substantially
affect energy balance by reducing food intake
and by increasing energy expenditure.*®!
When the animals are being harassed by
insects they will run erratically or stand head
down to avoid larval infestation, at the
expense of foraging opportunity.®? “Access
to insect-relief habitat and forage during this
period may be critical to herd productivity.”®

The Coastal Plain provides the herd with
cooler, windier areas along the coast where
harassment is less severe.

Once the year’s calving and post-calving
period is over, the Porcupine Caribou Herd
eventually leaves for its winter range in
eastern Alaska and the Yukon Territory.**
This migration covers a linear distance of up
to 400 miles, although the actual number of
miles traveled each year by an individual
animal may be closer to 3,000.%

The US Fish and Wildlife Service aptly
summed up the situation when it stated, in
response to the question whether the

calving grounds are essential to the survival
of the herd:

Yes. Each spring, pregnant female
caribou begin long migrations towards
their traditional calving grounds. Their
instinct to reach these areas is very
strong, and enables them to travel
through deep snow and storms, and to
cross rivers flooding with icebergs to



disturbance of this important portion of the

caribou’s life cycle would have broad ramifications.

reach the calving grounds at just the
right time. ... In summary, it is the
special conditions of the calving grounds
which improve the survival of calves
and ultimately the entire herd.®

B. Oil and gas drilling would inevitably
interfere with the Porcupine Caribou Herd’s
use of their calving grounds and insect
relief areas.

Biologists who have studied the effects of oil
development on caribou agree that these
activities displace animals away from
development areas.”’ Indeed, “[a]voidance
of petroleum development infrastructure by
parturient caribou during the first few
weeks of the lives of calves is the most
consistently observed behavioral response of
caribou to development.”® Reactions to
disturbance will vary with animal
characteristics, but cows with newborn
calves are the most sensitive.® This is
important because the Coastal Plain is used
by the Porcupine Caribou Herd almost
exclusively during calving and postcalving,
and disturbance of this important portion of
the caribou’s life cycle would have broad
ramifications.”” “Disturbance to cow-calf
groups on the calving grounds could
interfere with bond formation and [could]
increase calf mortality.””!

Most of these studies have focused on the
Central Arctic Caribou Herd, which occupies
the Prudhoe Bay area of Alaska’s North
Slope, where intensive oil development
began in the 1970s.”? Studies have found
that oil development on Alaska’s North Slope
disturbed Central Arctic herd calving. For
instance, construction of the Trans-Alaska
Pipeline substantially reduced use of the
pipeline corridor by caribou cows and
calves.”” As to calving, only a portion of the

calving grounds used by the Central Arctic
herd was affected by the Prudhoe Bay
development, and the initial Prudhoe Bay
development area was apparently never a
concentrated or highly preferred calving area
like the 1002 area.” Nevertheless, the little
calving that had been occurring in the
development area ended after significant
development began.”

More recently, caribou have responded to
expanded development within several oil
fields by shifting their concentrated calving
almost entirely away from the development
areas, largely abandoning even isolated
undisturbed areas within the larger
development region.” As scientists found
in a 1998 study, “the extent of avoidance
greatly exceeds the physical ‘footprint’ of an
oil-field complex.”””

Over 125 species of
birds from six
continents and all
fifty states migrate
to the Coastal Plain
for nesting, molting,
feeding and rearing
their young. The
highly threatened
buff-breasted
sandpiper that
migrates from South
America is shown
here in a courtship
display. (Subhankar
Banerjee)
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The majestic
Brooks Range
towers over the
quiet serenity of
the Coastal Plain.
(Pamela A. Miller)

After 1987, the Central Arctic herd showed a
slowed growth rate when compared to the
Teshekpuk Lake Herd, the most ecologically
comparable herd in Alaska.” Biologists
believe the reduction in growth resulted from
the shift of the Central Arctic herd away from
the oilfield, which began at the same time.”
A slowdown in growth is to be expected
given that the parturition rates of female
caribou “in regular contact with oil-field
infrastructure ... were lower than those of
undisturbed females.”%

In addition, caribou in the Central Arctic herd
were often “deflected” by infrastructure, and
occasionally went significant distances out of
their way to avoid it “Deflections of up to 20
miles, during which caribou ran or trotted,
have been observed in the central Arctic.”s!
The effect is exacerbated when groups of
caribou are large, and when the caribou are
being harassed by insects, especially
mosquitoes. “Large mosquito-harassed
groups had particular difficulty negotiating
road-pipeline corridors.”®?

The effects of oil-field development
accumulate with effects of insect
harassment by impairing movements
between coastal and inland habitats.
Possible consequences of these
disturbances include reduced nutrient

The Porcupine

herd “may be
particularly sensitive
to development within
the 1002 portion of
the calving ground.”

acquisition and retention throughout the
calving and midsummer periods, poorer
condition in autumn, and a lowered
probability of producing a calf in the
following spring.®

Thus, the studies showed impacts of oil
development to Central Arctic herd from
displacement away from calving areas,
reduced parturition rates, and impaired
movement between habitats, all of which led
to reduced herd health and reproduction rates.

These studies are useful in identifying the
potential impacts of oil development on the
Porcupine Caribou Herd; there are, however,
important differences between the two herds
that may exacerbate the effects of drilling on
the Porcupine herd. In particular, scientists
have concluded that for a number of reasons
the Porcupine herd “may be particularly
sensitive to development within the 1002
portion of the calving ground.”®* First, the
herd is especially sensitive because of its
already low productivity.®® Second, the shift
of concentrated calving areas away from
development that would inevitably occur
would remove calving from the best calving
habitat that affords the best calf survival rate.®
This was not true for the Central Arctic herd,
for which the oil development area around
Prudhoe Bay was not a crucial calving area.’”

Third, there is a “lack of high-quality alternate
calving habitat” for the Porcupine Caribou
Herd.® The herd has typically used calving
areas in Canada and away from the Alaska
Coastal Plain only when the Arctic Refuge
Coastal Plain, including the 1002 area, was

unavailable due to late snowmelt® Forage

quality on the Canadian portions of the calving



ground is substantially lower than on the Arctic
Refuge Coastal Plain and 1002 portions of the
calving ground, and calf survival was
correspondingly lower in these years.”® Finally,
there is a strong link between free movement of
females and calf survival.”® This relationship is
based on both access to the highest quality
foraging habitats and decreased exposure to
predation during calving.”? If calving grounds
are displaced due to development, June calf
survival for the Porcupine Caribou Herd will
decline, and the effect will increase with
displacement distance.”

Biologists have used modeling as well as
observations derived from the Central Arctic
herd studies to predict the likely effects on the
Porcupine Caribou Herd of oil development in
the 1002 area. A 1987 Interior Department
study based on assumptions derived from
Central Arctic herd studies estimated that full
development of the 1002 area would result in
similar disturbance in approximately 37 percent
of the total concentrated calving areas within
the 1002 area,®* although this prediction is
likely to underestimate the extent and scope of
impacts.”® More recently, the US Geological
Survey developed a model, also based on
lessons derived from the Central Arctic herd
studies, to predict the effects of 1002 area
development on the Porcupine herd. Using
conservative assumptions, the US Geological

Survey predicted that full development of the
1002 area would likely result in complete
displacement of concentrated calving away
from the 1002 area, with a resulting 8.2%
increase in calf mortality:®

The simulations indicated that a substantial
reduction in calf survival during June
would be expected under full development
of the 102 Area. Eighty-two percent of
observed calving distributions would have
been displaced and the average distance of
these displacements would have been 63
km (range 16-9 km). This would have
yielded a net average effective

displacement of 52 km and an expected
mean reduction in calf survival of 82% ....%”

An 82% reduction in calf survival is well
above the estimated 4.6% growth rate decline
sufficient to halt growth of the herd and/or
prevent recovery from the current
population decline.”

In addition to reducing the survival of
calves, the Interior Department has
concluded that development of the 1002 area
may generally limit the herd’s ability to
move freely, which would reduce access to
important insect-relief, forage, and predator-
avoidance habitats:*

Caribou cross a
river during their

annual migration.

(Amy Gulick)
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At present, Prudhoe
Bay oil fields span
across 1,000
square miles of
Alaska’s North
Slope, with 500
miles of roads and
pipelines, 200
exploration and
production drill
pads, 4800
exploratory and
production wells,
36 gravel mines, 2
airports and
numerous other
forms of industrial
infrastructure.
(Pamela A. Miller)

Several investigators have described
inhibited passage of caribou through
developed areas due to linear oil-
development facilities and associated
activities. This is of concern in the 1002
area because the probable main
pipeline/haul road route would bisect
the area, rather than run parallel to
caribou movements as it does in the
Prudhoe Bay development.!®

The largest groups of caribou within the
Central Arctic herd are considerably smaller
than the post-calving aggregations of the
Porcupine Caribou Herd, which can number
up to 80,000.°" As the Interior Department
concluded, “If the larger [Porcupine Caribou
Herd] groups react negatively, as [some
researchers] suggest, there could be significant
exclusion of [the herd] from coastal areas.”'®

Decreased access to insect relief habitat
because of inhibited movement is of particular
concern.  “If caribou are delayed or prevented
from free access to insect-relief habitat, the
result may be deterioration in body condition
with consequences of decreased growth,
increased winter mortality, and lowered herd
productivity. ... Postcalving aggregations
could be inhibited from moving between
inland feeding areas and coastal or
mountainous insect-relief habitats within and

to the south of the 1002 area as a result of
development.”® Although some studies have
shown that caribou will seek out roads and
drilling pads for relief from flies, this will not
likely aid the Porcupine Caribou Herd because
the caribou have usually left the 1002 area
before fly season.!™ “The primary source of
insect harassment for the [Porcupine Caribou
Herd] while on the 1002 area is generally the
swarms of mosquitoes early in the summer
season. Large groups of mosquito-harassed
caribou do not readily pass beneath elevated
pipelines.”® If caribou movement is inhibited
by roads or pipeline development, the herd’s
use of 52 percent of estimated insect-relief
habitats, including as much as 80 percent of the
coastal habitat, could be reduced.!%

Thus, scientific studies over the past two
decades show the potential for a serious long-
term problem for the Porcupine Caribou Herd
if the 1002 area is developed. First, all studies
agree that development displaces caribou cows
from their preferred calving areas.!” Second,
this displacement leads to decreased calf
survival.!® Finally, those Central Arctic herd
females that were in regular contact with oil
field infrastructure had lower reproduction
rates.!'” This information led to a predicted
82% decline in the growth rate of the
Porcupine herd if full development of the 1002
area occurs.''® This predicted decline is almost




double the rate at which the population of the
herd would inevitably begin to decline.
Because the Porcupine herd has a low capacity
for growth to begin with, and has been
experiencing a population decline for the past
15 years, the addition of oil development in the
best calving habitat could prevent a reversal of
this population decline, leading to a long-term
substantial reduction in the size of the herd.

Finally, it is important to consider that the
Arctic Climate Impact Assessment has recently
concluded that climate change is already
placing additional stresses on the Porcupine
Caribou Herd, and that “[t]he Porcupine
Caribou Herd appears to be more sensitive to
the effects of climate change than other large
herds.”" Warmer weather, earlier snowmelt,
earlier break-up of river ice, and changes in
the freeze-thaw cycles have already affected
the health of the animals and the pattern of
their annual movements."? As Gwich’in
Steven Mills from Old Crow commented, “If I
were a caribou, I’d be pretty confused right
now.”"®  The increased stress on the herd
from climate change makes the herd even
more vulnerable to new disruptions like oil
and gas development in the herd’s primary
calving and post-calving habitat.

As early as 1987, the US Department of the
Interior concluded that “[m]ajor effects on the
[Porcupine Caribou Herd] could result if the
entire 1002 area were leased,” even with a
complete and effective set of mitigation
measures in place.™ “If this major effect
occurred, it would manifest itself as a
widespread, long-term change in habitat
availability or quality which would likely
modify natural abundance or distribution of the
[Porcupine Caribou Herd] in the 1002 area
.75 This early warning assumes heightened
significance given the persistent population
decline in the herd over the last 15 years.!'®

Opening the Coastal Plain of the Arctic
National Wildlife Refuge to oil drilling would
very likely lead to a long-term decline in the
Porcupine Caribou Herd. The already
declining herd would experience lower calf
survival rates, leading to a steeper drop in the
herd’s population and ultimately a smaller
herd with a smaller range. “A change in
distribution of the herd, shifting generally to

long-term decline

the east for example, could result in up to a
100% loss of the animals to subsistence hunters
in Arctic Village and Venetie.”” Such a
change in herd distribution or migration
patterns could be devastating to the Gwich’in
villages that are now strategically located along
the herd’s migration corridor. Additionally,
with the declining population of the herd, the
Gwich’in could be forced to curtail their critical
harvest and cultural activities involving the
herd. According to one biologist, if the herd’s
numbers fall much further, “the Gwich’in may
have to consider cutting down on the 4000
animals they usually hunt in a year.”'’® The
harvest, so central and critical to the Gwich’in
physical and cultural survival, would cease to
provide a reliable means of subsistence or to
sustain the way of life that has defined the
Gwich’in culture for millennia.

Newly-born caribou

calves greatly
depend on their
mothers for

survival.

(USFWS)
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Young girls in
the town of
Venetie, Alaska.
(Masako
Cordray)

IV. THE INEVITABLE DECLINE IN THE PORCUPINE CARIBOU HERD THAT WOULD RESULT
FROM OIL AND GAS EXPLOITATION IN THE COASTAL PLAIN OF THE ARCTIC NATIONAL
WILDLIFE REFUGE WOULD VIOLATE THE HUMAN RIGHTS OF THE GWICH’IN.

“[P]rotection for indigenous populations
constitutes a sacred commitment of
[nations].”"”® This is a norm of customary
international law, recognized and shared by
the international community as a whole.!?
Indigenous peoples’ human rights are often
inseparable from their environment. “Indeed,
it can be said that all environmental
degradation has a direct impact on the human
rights of the indigenous peoples dependent on
that environment.”?!

The Porcupine Caribou Herd is the most
critical of the Gwich’in community resources,
feeding their social, cultural, and physical
needs. The Porcupine herd is the central
figure in the Gwich’in religion, culture,
spirituality, and oral history, as well as their
primary source of food. The herd plays a
central role in the Gwich’in creation story.
Indeed, the Gwich’in believe that the caribou’s
heart is part human, and that the Gwich’in
heart is part caribou. The herd is the single
most critical natural resource to the cultural
and physical survival of the Gwich’in

Although the Gwich’in do not occupy the
Coastal Plain as a living area, its protection is
nonetheless essential to Gwich’in human
rights. The Gwich’in refer to the Coastal Plain
a “The Sacred Place Where All Life Begins”
because of its critical role in the life cycle of the
caribou. Much like churches and synagogues,
which have a cultural and spiritual significance
separate from use and occupation, the Coastal
Plain holds a sacred and symbolic place in
Gwich’in religion and culture.

The rights of the Gwich’in to culture,
subsistence, health, and religion are
intertwined with the Porcupine herd and the
Coastal Plain. Protecting the human rights of
the Gwich’in thus requires protecting the
Porcupine Caribou Herd and the Coastal Plain
of the Arctic National Wildlife Refuge.

A. The Right of the Gwich’in to Culture

The International Covenant on Civil and
Political Rights provides that ethnic minorities
“shall not be denied the right ... to enjoy their
own culture.”? The Charter of the
Organization of American States obligates the
government of each nation in the Americas “to
preserve and enrich the cultural heritage of
the American peoples.”'® In fact, nearly
every international human rights agreement
requires the protection of cultural rights.!

International courts and tribunals have long
recognized that environmental degradation
caused by a State’s action or inaction can
violate the human right to the benefits of
culture, especially in the context of
indigenous cultures.'’® “[T]he close ties of
indigenous people with the land must be
recognized and understood as the



fundamental basis of their cultures, their
spiritual life, their integrity, and their
economic survival.”?® For example, the Inter-
American Commission on Human Rights
noted that where the granting of mining
concessions on indigenous lands would have
“negative consequences for [the indigenous
peoples’] culture,” such concessions violated
the peoples’ rights,'” as well as the nation’s
obligations under the Organization of
American States Charter.’”® As the
Commission has stated, “the use and
enjoyment of the land and its resources are
integral components of the physical and
cultural survival of the indigenous
communities.”? Moreover, the “subsistence
economy and traditional activities ... such as
hunting, fishing, trapping and gathering, shall
be recognised as important factors in the
maintenance of [indigenous] cultures.”!®

The UN Human Rights Committee has
likewise recognized that degradation of
natural resources may violate indigenous
peoples’ right to culture:

[Clulture manifests itself in many forms,
including a particular way of life
associated with the use of land

resources, especially in the case of
indigenous peoples. That right may
include such traditional activities as
fishing or hunting and the right to live
in reserves protected by law. The
enjoyment of those rights may require
positive legal measures of protection and
measures to ensure the effective
participation of members of minority
communities in decisions which affect
them .... The protection of these rights
is directed towards ensuring the survival
and continued development of the
cultural, religious and social identity of
the minorities concerned, thus enriching
the fabric of society as a whole.

[Olne or other aspect of the right ... to
enjoy a particular culture may consist
[of] a way of life which is closely
associated with territory and use of its
resources. This may particularly be true
of members of indigenous communities
constituting a minority.!!

fundamental basis

Applying these principles, the Committee has
held that oil and gas exploitation in Canada
that exacerbated threats to the way of life and
culture of the Lubicon Band deprived the
Band of their means of subsistence and their
right to self-determination, and violated the
Band’s right to culture.'

The inevitable decline in the Porcupine Caribou
Herd that would result from oil and gas
drilling in the Arctic National Wildlife Refuge

Arctic Village
children tanning
a caribou skin.
(Brooke Tone
Boswell)
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Earnest Erick, Evon
Peters, and Don
Stevens in the
Gwich’in Drum Sing
Dance for the
Arctic Refuge vigil
in 2005,
Washington, DC.
(Brooke Tone
Boswell)

would prevent the Gwich’in from engaging in
such cultural and spiritual practices as hunting,
resource use, educating youth about their
religion and resource use, and using traditional
knowledge. Because the spiritual connection
with the herd is so central to the Gwich’in
culture, damage to the herd would endanger
the very identity of the Gwich’in as a people.

The migration time, when the herd passes
through the Gwich’in villages, is an important
time in Gwich’in culture, not only for
harvesting food for the year, but for passing on
knowledge to the younger generations: “This
is the time when the life lessons are taught to
the younger generation of the Gwich’in
people.” Hunting skills, food preparation
techniques, clothing- and tool-making, as well
as knowledge about family lineages and
lessons about respect for the animals are all
passed down during this time.!* Without the

annual hunt, these opportunities would be lost.

The US Government has a clear obligation to
respect, protect, and foster the Gwich’in
culture. Opening the “Sacred Place Where All
Life Begins” to oil drilling would violate that

obligation and the fundamental right of the
Gwich’in to culture.

B. The Right of the Gwich’in to Their Own
Means of Subsistence

The International Covenant on Civil and Political
Rights and the International Covenant on
Economic, Social and Cultural Rights each
provide that “[iln no case may a people be
deprived of its own means of subsistence.”®® In
the context of indigenous peoples, the right of a
people to its own means of subsistence has gained
the status of a general principal of international

law and a customary human right.!*

The right to culture may also require
protecting a people’s means of subsistence.!s”
In the Lubicon Lake case, the UN Human
Rights Committee stated that the granting of
oil and gas concessions that were destroying
the Band’s traditional hunting and trapping
areas violated the right to culture because
they “threaten[ed] the [subsistence] way of
life of the Lubicon Lake Band.”3



The US Government has an international obligation to

recognize and protect the subsistence uses of the

Porcupine Caribou Herd by the Gwich’in. QOil drilling in
the Coastal Plain of the Arctic National Wildlife Refuge

would breach this duty.

Gwich’in villages are isolated and people rely
on wild game for their nutritional needs and
to maintain their health." The inevitable
decline in the Porcupine Caribou Herd that
would result from oil and gas drilling on the
Coastal Plain of the Arctic National Wildlife
Refuge would prevent the Gwich’in from
satisfying their subsistence needs by
harvesting from the herd, thus violating their
right to their own means of subsistence.

The US Government has an international
obligation to recognize and protect the
subsistence uses of the Porcupine Caribou
Herd by the Gwich’in. Oil drilling in the
Coastal Plain of the Arctic National Wildlife
Refuge would breach this duty.

C.  The Right of the Gwich’in to Health

Under international law, “[e]very person has the
right to the preservation of his health.”'* The
Constitution of the World Health Organization
recognizes that “[tlhe enjoyment of the highest
attainable standard of health is one of the
fundamental rights of every human being.”4!

“The right to health is an indusive right,
containing freedoms ... and entitlements, such as
the rights to adequate nutrition.”’*> The UN
Committee on Economic and Social Rights
explained that the right to “the highest attainable
standard of physical and mental health”

is not confined to the right to health care.
On the contrary, ... the right to health
embraces a wide range of socio-economic
factors ... and extends to the underlying
determinants of health, such as food and
nutrition, ... and a healthy
environment.!#

International law recognizes the close
relationship between environmental harm and
the right to health, especially in the context of
indigenous peoples.’** UN Special
Rapporteur Fatma Zohra Ksentini identified
the right to health as a fundamental right and
analyzed the effects of the environment on
that right.!*> She found that, under
customary international law, “everyone has a
right to the highest attainable standard of
health.”%® The UN Special Rapporteur on the
right to health, Paul Hunt, also noted that the
right to health gives rise to an obligation on
the part of a State to ensure that
environmental degradation does not
endanger human health.'#

In Yanomami Indians v. Brazil, the Inter-
American Commission on Human Rights
recognized that harm to people resulting from
environmental degradation violated the right to

Caribou meat is a
staple of the
traditional
Gwich’in diet.
(Carol Hoover)




their right to religion.

The Raven Dance
invokes the
centuries-old
relationship
between Gwich’in,
raven and
caribou. Hunters
are taught to
always leave
behind the parts
of the caribou
that they cannot
use, so as to
share with other
creatures, and to
keep the earth
clean. (Subhankar
Banerjee)

health in Article XI of the American Declaration
on Human Rights.® The Brazilian
government’s failure to prevent environmental
degradation stemming from road construction
and subsequent development of Yanomami
indigenous lands caused an influx of pollutants
and resulted in widespread disease and death.
The Inter-American Commission found that “by
reason of the failure of the Government of
Brazil to take timely and effective measures [on]
behalf of the Yanomami Indians, a situation has
been produced that has resulted in the

violation, injury to them, of the ... right to the
preservation of health and to well-being.”* In
another case, the Commission noted that the
right to health and well-being in the context of
indigenous people’s rights was so dependent on
the integrity and condition of indigenous land
that “broad violations” of indigenous property
rights necessarily impacted the health and well-
being of the indigenous people.!®

violating

Because the Gwich’in rely so heavily on the
Porcupine herd for their nutritional needs,
decline in the herd would result in a shortage
of subsistence food. Store-bought food is very
expensive in remote villages and is not nearly
as nutritious as traditional foods. In other parts
of Alaska, reduced consumption of traditional
foods and higher consumption of
nonsubsistence food, such as shortening, lard,
butter, and bacon, have increased the rates of
cancer and diabetes, and have disrupted
traditional social systems.'® Thus, even if
caribou could be replaced with other sources,
the effect would be detrimental to the health of
the Gwich’in.

Opening the Coastal Plain of the Arctic National
Wildlife Refuge to oil drilling would violate the
US Government’s duty not to degrade the
environment to the point that the health of a
people is threatened. The proposed drilling in
the Sacred Place Where All Life Begins would
violate the right of the Gwich’in to health.

D. The Right of the Gwich’in to Practice
Their Reisin

The International Covenant on Civil and
Political Rights guarantees “the right to
freedom of thought, conscience and religion.
This right shall include freedom [of everyone]
to have or to adopt a religion or belief of his
choice, and freedom, either individually or in
community with others and in public or
private, to manifest his religion or belief in
worship, observance, practice and teaching.”
Every other major international human rights
agreement also guarantees this right.!5
Interpretations of these agreements as they
apply to indigenous peoples emphasize the
importance of protecting sacred sites and
spiritual symbols, practices and ceremonies.'>



The Inter-American Commission on Human
Rights has recognized that the right to religion
cannot be adequately protected unless
traditional land and sacred sites are likewise
protected.’® The UN Human Rights
Committee has noted that the right to religion is
“closely associated with territory and use of its
resources” and that “[tlhis may particularly be
true of members of indigenous communities.”!%

The Porcupine herd is one of the most potent
and critical spiritual symbols in the Gwich’in
religion. The herd is part of the Gwich’in
creation story. Ceremonial dances and songs
continue to highlight the spiritual connection
between the Gwich’in and the herd. The
inevitable damage to the Porcupine herd that
would result from oil drilling in the Coastal
Plain of the Arctic National Wildlife Refuge
would damage the ability of the Gwich’in to
practice and manifest their religion, violating
their right to religion.

The “Sacred Place Where All Life Begins”is a
sacred site. As the birthplace of the greatest
Gwich’in spiritual symbol, the Coastal Plain is
important for the herd, but it has independent
spiritual significance as well. The Coastal Plain
thus plays a central role in the spiritual life of
the Gwich’in. Harm to the Porcupine Caribou
Herd through oil drilling would violate the
right of the Gwich’in to practice their religion.

V. CONCLUSION

The Porcupine Caribou Herd is the central
feature in the Gwich’in way of life. The
birthing ground of the herd, the “Sacred Place
Where All Life Begins,” is likewise a sacred site
to the Gwich’in, both for the sustenance it gives
the herd and for its independent religious
significance to the Gwich’in. Oil drilling in the
Coastal Plain of the Arctic National Wildlife
Refuge would unavoidably damage both the
plain and the herd, violating the fundamental
human rights of the Gwich’in to culture,
subsistence, health, and religion. “It would be
comparable to the historically genocidal acts
that brought the Plains buffalo to the brink of
extinction, and violated the very heart of the
Plains Tribes’ ancestral way of life.”!>”

In the words of Gwich’in
elder Jonathon Solomon,
“It is our belief that the
future of the Gwich’in
and the future of the
Caribou are the same.”
Harm to the Porcupine
Caribou Herd is harm to
the Gwich’in culture and
way of life.
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